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Editor’s Note: In September 2005, we
published “Reassessing Individual Liability
for Retaliation Under FEHA in Light of
McClung v. Employment Development
Department” by Michael S. Kalt. Mr.
Novotny revisits this topic in light of
Yanowitz v. L'Oreal, Inc., which the
California Supreme Court decided after
Mr. Kalt’s article had been finalized for
publication.

Counsel representing management
in employment matters have found much
to criticize in last year’s decision by the
state Supreme Court in Yanowitz v.
L’Oreal USA, Inc.,' from the Court’s pur-
ported requirement that employers be
almost telepathic in knowing of a dis-
crimination complaint to the kinds of
employment actions that can form the
basis for a retaliation claim under the Fair
Employment and Housing Act (FEHA). It
is popular wisdom that the Yanowitz case
was therefore a positive development for
plaintiffs suing under the statute, and that
its treatment of those issues may pose
obstacles to obtaining summary judg-
ment on retaliation claims. But the
Court’s reasoning in that case can actual-
ly be used to argue one of the most diffi-
cult issues these cases pose to employers:
obtaining the dismissal of individual
defendants from retaliation claims.

Even before Yanowitz, three courts
uniformly defined the elements of a retal-
iation claim under FEHA as requiring
some of employment action that is taken
by an employer, as opposed to another
employee. In Yanowitz, the Court held
that in order to establish a prima facie
case of retaliation under FEHA, the plain-
tiff must show that (1) he or she engaged
in a “protected activity,” (2) the employer
subjected the employee to an adverse
employment action, and (3) a causal link
existed between the protected activity and

the employer’s action.” The Court went on
to state that once an employee establishes
a prima facie case,

the employer is required to offer
a legitimate non-retaliatory rea-
son for the adverse employment
action [citation omitted] . . . if
the employer produces a legiti-
mate reason for the adverse
employment action, the pre-
sumption of retaliation “drops
out of the picture, and the bur-
den shifts back to the employee
to prove intentional retaliation.”

As such, the Yanowitz decision pro-
vides an additional argument for exempt-
ing all employees from personal liability
for retaliation.'

In Yanowitz, the Supreme Court
additionally clarified the type of conduct
required to establish an “adverse employ-
ment action” upon which a retaliation
claim can be based. The Court specifical-
ly addressed the question of whether the
“or otherwise discriminate” language in
Cal. Gov't Code § 12940(h) should be
interpreted to refer to the same category
of adverse employment measures or sanc-
tions that are covered by § 12940(a)—
which prohibits discrimination in the
“terms, conditions or privileges of
employment”—or a broader range of
adverse employment actions that are
“reasonably likely to deter employees
from engaging in protected activities.”
After reviewing the two statutory subsec-
tions together, the court concluded that
the Legislature more likely intended to
extend a comparable degree of protection
to employees who were subject to unlaw-
ful discrimination and those who were
retaliated against for opposing such dis-
crimination, “rather than to interpret the

statutory schemes as affording a greater
degree of protection against improper retal-
iation than is afforded against direct dis-
crimination.” The Court then stated:

Accordingly, we conclude that
the terms “otherwise discrimi-
nate” in section 12940(h) should
be interpreted to refer to and
encompass the same forms of
adverse employment activity
that are actionable under section
12940(a).”

Several years ago, the Court conclu-
sively held that individual employees can-
not be held liable under FEHA for those
discriminatory acts which violate section
12940(a). In Reno v. Baird,® the Court
reviewed at length and approved the
Court of Appeals’ decision in Janken v.
GM Hughes Electronics,” which concluded
that “commonly necessary personnel
management actions” such as “hiring and
firing, job or project assignments, office
or work station assignments, promotion
or demotion, performance evaluations,
the provision of support, the assignment
or non-assignment of supervisory func-
tions, deciding who will and will not
attend meetings, deciding who will be
laid off, and the like” may not subject
supervisors to personal liability under
FEHA, even if they are alleged to be dis-
criminatory in nature. The Reno court
adopted this reasoning in holding that
“Individuals who do not themselves qual-
ify as employers may not be sued under
the FEHA for alleged discriminatory
acts”" Accordingly, if the factual allega-
tions presented are within the realm of
“properly-delegated personnel manage-
ment authority,” individual supervisors
cannot be personally liable for such con-
duct, and a claim of discrimination based
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on such conduct can only be made
against their employer.

In arriving at the conclusion that
such actions may not give rise to person-
al liability because they “arise out of the
performance of necessary personnel
management duties” and are “an inherent
and unavoidable part of the supervisory
function,” the Court carefully distin-
guished such actions from unlawful
harassment." The court accordingly drew
a very clear line between “commonly nec-
essary kinds of personnel management
actions” and the kind of unlawful harass-
ment for which individual employees
may be held personally liable under §
12940(j), reasoning that the former kind
of conduct was “avoidable” while the lat-
ter was not. When retaliatory actions are
alleged to consist of personnel decisions
that managers and human resources
administrators must unavoidably make
on a daily basis, they therefore fall square-
ly within the kind of decision that the
Reno court held may be made without the
fear of incurring personal liability.

In reaching its decision, the Reno
court sided with the Janken court’s
acknowledgment that imposing personal
liability on supervisors for personnel
management decisions would “severely
impair the execution of supervisory judg-
ment” by “subjecting them to the ever-
present threat of a lawsuit each time they
make a personnel decision.””” The court
therefore could not have been clearer in
its intent to exempt individuals from per-
sonal liability for the very kind of
“adverse employment actions” which are
now required to establish a retaliation
claim. Because the Supreme Court has
recently defined the scope of activity that
may support a retaliation claim as the
very same kind of activity which individ-
uals cannot be liable for engaging in
under the anti-discrimination provisions
of the statute, it would be senseless to

conclude that individuals can be person-
ally liable under the retaliation prong of
FEHA for engaging in the exact same
conduct. For example, it does not make
sense that an individual supervisor can-
not be subject to personal liability for ter-
minating a female employee because of
her sex, but can be personally liable for
terminating her because she made a com-
plaint of sex discrimination. In view of
the fact that the act of terminating an
employee is itself a “commonly necessary
personnel management action” for which
an individual cannot be held personally
liable for under § 12940(a, the allegedly
different motivation for that action
should have no effect whatsoever as to
whether the individual is personally liable
under § 12940(h), particularly now that
the Supreme Court has held that a retalia-
tion claim must be based on just such an
action.” Because only employers can “dis-
charge, expel or otherwise discriminate”
against employees, and individuals can-
not be held personally liable for such con-
duct, only employers are now capable of
committing the unlawful employment
practice specified in subsection (h) of the
statute."

Limiting FEHA’s retaliation provi-
sions to employers is also entirely in
accord with the regulations to the retali-
ation section of FEHA."” Those regula-
tions specifically state that it is unlawful
for “an employer or other covered entity”
to take various employment-related
actions against individuals for engaging
in activity that is protected by the
statute.' In addition, the California
Approved Jury Instruction for retaliation
claims under FEHA specifically states
that a defendant must take an “adverse
employment action” against the plaintiff,
and that a retaliatory motive is estab-
lished by showing that the plaintiff’s
“employer was aware of the protected
activities . . " This result naturally fol-
lows from the fact that “adverse employ-
ment actions” may only be taken by
employers, and not employees.

Precluding individual liability for
retaliation is also consistent with the law
which has developed for establishing the
closely related tort of wrongful discharge.

The courts have repeatedly concluded
that a claim for wrongful discharge in
violation of public policy can only be
asserted against one’s employer.” Once
again, it would seem illogical to conclude
that individual employees who are not
subject to liability in tort for discharging
an employee in retaliation for engaging in
legally protected activity, could be held
liable under the retaliation provisions of
FEHA for the exact same conduct.

Thus, although § 12940(h) prohibits
“persons” retaliating against
employees, it is clear that the only “per-
sons” who can carry out the adverse
employment actions on which a retalia-

from

tion claim can now be based are employ-
ers. Because individual supervisors are
not employers, they therefore cannot be
held legally responsible for the personnel
management actions that only their
employer may now take, notwithstanding
the language contained in § 12940(h).
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ing beyond the control of the SPB and
not bound to apply its merit-based stan-
dards,” to review and reverse disciplinary
actions.” Therefore, while an employee
can decide not to exercise the right to
appeal a disciplinary action at all, an
employee cannot bypass review by the
SPB in favor of an MOU-created board
that lacks the constitutional authority to
oversee the merit system and is not
bound to apply merit-based standards.*

IMPACT OF THE COURT'S DUAL
DECISIONS

Together, the Supreme Court’s deci-
sions in SPB v. CSEA and SPB v. DPA pro-
vide significant guidance on the role of
collective bargaining within California’s
constitutional merit-based civil service
system. While recognizing the statutory
right of state employees and employees to
of
employment, the decisions make it clear

negotiate terms and conditions
that collective bargaining cannot override
the constitutional merit principle under
which the state civil service must operate,
nor circumvent the central constitutional
role of the SPB in ensuring protection of
the merit principle. Future collective bar-
gaining negotiations between the State
and employee representatives will need to
ensure that any negotiated agreements
remain consistent with both the constitu-
tional merit principle and the SPB’s con-
stitutional role in overseeing the state
civil service to ensure protection of that
merit principle.
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